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JobKeeper Enabling Directions  & Requests 

Introduction 

• On 9 April 2020, the Federal Government passed a range of ‘omnibus’ legislation containing 

its economic response to the Coronavirus pandemic. 

• For employers, the relevant legislation passed was the Coronavirus Economic Response 

Package Omnibus (Measures No. 2) Act 2020. 

• Amongst other things, this legislation: 

• makes temporary amendments to the Fair Work Act 2009; and 

• allows certain employers to issue ‘JobKeeper enabling directions’ and requests to certain 

employees. 

 



 

 

JobKeeper Enabling Directions  & Requests 

Qualifying Employers and Eligible Employees 

• The legislation only applies to ‘qualifying employers’ in respect of ‘eligible employees’ 

• A qualifying employer is one that qualifies to receive JobKeeper payments for its employees 

• must have been carrying on a business and employing an employee as at 1 March 2020 

• must have seen a reduction in GST turnover as follows: 

• where the employer has an aggregated turnover of $1 billion or less -  30% reduction 

• where the employer has an aggregated turnover of $1 billion or more – 50% reduction 

• for ACNC-registered charities other than universities/schools – 15% reduction 

 

 



 

 

JobKeeper Enabling Directions  & Requests 

Qualifying Employers and Eligible Employees 

• An eligible employee is an employee who: 

• was employed by a qualifying employer as at 1 March 2020; 

• is a permanent employee; or a long-term casual employee (regular and systematic basis 

for at least 12 months) who is not employed by any other employer; 

• is at least 16 years of age as at 1 March 2020; 

• is an Australian resident; and 

• nominated the qualifying employer to receive JobKeeper payments on their behalf. 

•   

 



 

 

JobKeeper Enabling Directions  & Requests 

JobKeeper Enabling Directions / Requests 

• Under the legislation, a qualifying employer is authorised to issue one or more of the following 

JobKeeper enabling directions/requests to eligible employees: 

• a JobKeeper enabling stand-down direction 

• a direction to perform alternative duties 

• a direction to perform duties at an alternative place of work 

• a request to perform duties on different days / at different times 

• a request to take annual leave 



 

 

JobKeeper Enabling Directions  & Requests 

JobKeeper Enabling Stand Down Direction 

• A qualifying employer may issue an employee with a JobKeeper enabling stand down 

direction, that the employee:  

• not work on a day or days on which the employee would usually work; or 

• work a lesser period or for a reduced number of hours on a day or during a week 

(compared with the employee’s ordinary hours of work); 

if the employee cannot be usefully employed during the period because of changes to 

business attributable to the COVID-19 pandemic and/or government initiatives to slow the 

transmission of COVID-19. 



 

 

JobKeeper Enabling Directions  & Requests 

JobKeeper Enabling Directions – Alternative Duties 

• A qualifying employer may also issue an employee with a JobKeeper enabling direction to 

perform any alternative duties, even if these duties are outside the employee’s ordinary duties, 

provided that: 

• the duties are reasonably within the employee’s skill and competency;  

• the employee already possesses all relevant licences or qualifications required in order to 

perform those duties; and  

• the duties are reasonably within the scope of the employer’s business operations. 



 

 

JobKeeper Enabling Directions  & Requests 

JobKeeper Enabling Directions – Alternative Place of Work 

• A qualifying employer may also issue an employee with a JobKeeper enabling direction to 

perform duties at an alternative place of work (including the employee’s home), provided that: 

• the place is suitable for the employee to perform the duties; and 

• if the alternative place of work is not the employee’s home – the place does not require 

the employee to travel a distance that is unreasonable in all the circumstances (including 

the circumstances surrounding the COVID-19 pandemic). 



 

 

JobKeeper Enabling Directions  & Requests 

Conditions of JobKeeper Enabling Directions 

• An employer is only authorised to issue a JobKeeper enabling direction if: 

• the direction is safe, having regard to the nature and spread of COVID-19; 

• the purpose of the direction is to reasonably ensure the employee’s  ongoing employment; 

• the employer complied with the minimum payment guarantee under the JobKeeper 

scheme – i.e. by paying an employee the amount payable for the hours worked by the 

employee, or $1,500 gross per fortnight (whichever is higher); 

• the employee is not receiving paid parental leave pay or workers compensation; and 

• the direction is not unreasonable in all the circumstances . 



 

 

JobKeeper Enabling Directions  & Requests 

Consultation Obligations 

• A JobKeeper enabling direction does not apply (i.e. it has no effect), unless the employer: 

• gave the employee written notice of the direction at least 3 days before the direction was 

given (or a shorter period if agreed to by the employee); and 

• consulted with the employee (or a representative) before the direction was given; and 

• kept a written record of the consultation with the employee (or a representative). 

• An employer is not required to consult with employees for each subsequent direction, 

provided the employer considers the employee’s views given during the initial consultation. 



 

 

JobKeeper Enabling Directions  & Requests 

Form and Duration of Directions 

• A JobKeeper enabling direction 

• must be in writing; and 

• will remain in effect/force until: 

• revoked by the employer or else replaced by a new JobKeeper enabling direction;  or 

• after 28 September 2020 (unless this deadline is extended by the Federal parliament). 

• If a JobKeeper enabling direction meets these conditions, the employee must comply with the 

direction 



 

 

JobKeeper Enabling Directions  & Requests 

JobKeeper Enabling Requests 

• In addition, a qualifying employer, is authorised to issue the following requests to an 

employee: 

•  to agree to the employee performing duties on different days and/or at different times 

compared to the employee’s ordinary days or times of work (provided that the days and 

times are reasonably within the scope of the employer’s business enterprise); 

• to take paid annual leave (including by taking 2x the amount of annual leave at ‘half pay). 

*N.B. any request to take paid annual leave must ensure that the employee is not left with 

an annual leave balance of less than 2 weeks after the requested leave is taken.  

 

 



 

 

JobKeeper Enabling Directions  & Requests 

Conditions of JobKeeper Enabling Requests 

• In order for such any JobKeeper enabling requests to be authorised: 

• the request must be safe, having regard to the nature and spread of COVID-19 

• the request is made in writing; 

• Where an employer issues such a request, the employee MUST:  

• consider the request; and  

• not unreasonably refuse the request. 

 

 



 

 

JobKeeper Enabling Directions  & Requests 

Conditions of JobKeeper Enabling Requests 

• Interestingly, the legislation appears to provide that a JobKeeper enabling request DOES NOT: 

• need to be reasonable in all the circumstances; 

• need to be given for the purpose of reasonably ensure the employee’s  ongoing 

employment; 

• require the employer to conduct a formal consultation with the employer (or their 

representative) and to keep a written record of any such consultation; 

as such requirements only expressly apply to JobKeeper enabling directions. 

 



 

 

JobKeeper Enabling Directions  & Requests 

Employee Requests 

• Where a JobKeeper enabling stand down direction has been issued, an employee may: 

• request to engage in reasonable secondary employment; 

• request to undertake training;  

• request to undertake professional development. 

• Where such a request is made, the employer MUST: 

• consider the request; and 

• not unreasonably refuse the request. 

 



 

 

JobKeeper Enabling Directions  & Requests 

Things to keep in mind 

• These directions only apply where an employer qualifies for the JobKeeper scheme; 

• These directions only apply during a period that the employee is entitled to receive JobKeeper 

payments; 

• A JobKeeper enabling stand down direction does not apply whilst an employee: 

• is taking paid or unpaid leave (e.g. annual leave or personal/carer’s leave); or 

• is entitled to be absent from work (e.g. on a public holiday). 

 



 

 

JobKeeper Enabling Directions  & Requests 

Things to keep in mind 

• An employee’s service continues (unaffected) during any period that the employee is: 

• subject to a JobKeeper enabling stand down direction; or 

• taking annual leave in accordance with a request by the employer. 

• Where an employer complies with the conditions under the legislation, the direction overrides any 

contrary term in the Fair Work Act, an industrial instrument or employee’s contract of employment. 

• These provisions do not override, modify or limit the existing employee rights and remedies 

(e.g. Unfair Dismissal, redundancy entitlements, General Protections, prohibitions on 

workplace bullying) in the Fair Work Act. 

 



 

 

JobKeeper Enabling Directions  & Requests 

Things to keep in mind 

• The JobKeeper legislation will automatically repeal on 28 September 2020 (unless extended by a 

positive act of the federal parliament), meaning:  

• any ongoing JobKeeper enabling directions will cease to have effect after that date; and 

• employers’  rights and obligations revert to those as prescribed by the FW Act. 

• Assuming Australia sees an increase in positive COVID-19 cases due to relaxed social restrictions, it 

is likely that some form of further employer protections will be put in place after this time. 

• Employers should ‘watch this space.’ 

-------------- 

 



Creditor Enforcement Changes and Impacts Beyond Covid 19 
 

  

 

 

 

• September / October 2020 – 6 month repayment holidays all expire at the same time 

• Whole sectors of the economy  what chance refinance or sale? 

• End of eviction moratorium; leasing concessions, jobkeeper payments …  



  

Cashflow Issues 

Directors’ Personal Liability for Tax 

Creditor Defeating Dispositions 

Insolvent Trading Safe Harbour 



Cashflow Issues 



Creditor Enforcement Changes and Impacts Beyond Covid 19 
 

 • 24 March 2020 Coronavirus Economic Response Package Omnibus Act 2020 

• Temporary (6 months) increases to: 

• Creditor statutory demands (companies) & winding up applications from $2,000 to 

$20,000 

• Bankruptcy notices (individuals) & creditor’s petitions from $5,000 to $20,000 

• Time for compliance for stat demands and creditors extended from 21 days to 6 

months 

• Implications –… 



Creditor Enforcement Changes and Impacts Beyond Covid 19 
 

 • Positive – increased cash retention; no presumption of insolvency. However: 

• Won’t prevent a winding up if the demand expired before commencement 

• Negative – less cash flow from recovered debts, especially for smaller businesses 

• Won’t prevent the build up of smaller debts 

• Debts are still due, won’t prevent insolvency 

• Timing issues 

• May still be relevant for a director’s personal liability for a number of taxes 

 



Directors’ Personality for Tax Liability 



Director’s Personal Liability for Taxes – during and post COVID-19 
 

 
Treasury Laws Amendment (Combating Illegal Phoenixing) Act 2020 

• Taxation Administration Act - Director’s personal liability for a company’s unpaid PAYG; 

SGC 

• 1 April 2020 now includes GST, Wine Equalisation Tax, Luxury Car Tax 

• ‘Locked down’ if no lodgements within 3 months (or by due date for SGC) 

• Otherwise may be able to avoid personal liability by complying with a director 

penalty notice (pay or put company into administration / liquidation) 

• During COVID-19 what protection or assistance for directors? 

 

 



Director’s Personal Liability for Taxes – during and post COVID-19 
 

 
Treasury Laws Amendment (Combating Illegal Phoenixing) Act 2020 

• Treasury: “Support for Businesses” 

https://treasury.gov.au/coronavirus/businesses#financialdistress 

“The ATO will tailor solutions for owners or directors of business that are currently 

struggling due to the Coronavirus, including temporary reduction of payments or 

deferrals, or withholding enforcement actions including Director Penalty Notices and 

wind-ups.” 

•  What does this mean for directors? 

 

 

https://treasury.gov.au/coronavirus/businesses#financialdistress


Director’s Personal Liability for Taxes – during and post COVID-19 
 

 
Treasury Laws Amendment (Combating Illegal Phoenixing) Act 2020 

• Danger – no certainty about any moratorium or agreement 

• Danger – no director penalty notice does not mean the liability is removed 

• Danger – director personal liability will continue to accrue if not paid 

• Danger – liability will be locked down if lodgements are not kept up to date 

 

 



Creditor Defeating Transactions 



Creditor-Defeating Dispositions – During and Beyond COVID-19 
 

 
Treasury Laws Amendment (Combating Illegal Phoenixing) Act 2020 

• 1 April 2020 new voidable transactions; and criminal and civil penalties for directors, 

officers – and for facilitators(!) involved in “creditor-defeating dispositions” 

• 588FDB Corporations Act: Creditor-defeating dispositions: 

• less than the lower of market value and best price reasonably obtainable; and 

• prevents/hinders property becoming available to creditors  

• Result? 

 

 

 

 

 



Creditor-Defeating Dispositions – During and Beyond COVID-19 
 

 
Treasury Laws Amendment (Combating Illegal Phoenixing) Act 2020 

• 588FE(6B) Corporations Act – Creditor-defeating disposition is void against liquidator if: 

• Transaction entered or given effect to when insolvent and within 12 months of the 

relation-back day (basically when an external administration is deemed to begin) or 

• Company becomes insolvent because of transaction / act within 12 months; or 

• Company enters external administration within 12 months of transaction / act. 

• 588FGA – ASIC can order transaction to be undone / pay an equivalent amount 

 

 

 

 

 



Creditor-Defeating Dispositions – During and Beyond COVID-19 
 

 
Treasury Laws Amendment (Combating Illegal Phoenixing) Act 2020 

• 588GAB Duty of company officers to prevent creditor-defeating dispositions 

• 588GAC Offence of (anyone) procuring, inciting, inducing or encouraging a company to 

engage in a creditor-defeating disposition  

• Relevance? 

• Safe harbour to the rescue…(?) 

 

 

 

 

 



Insolvent Trading Safe Harbour 



Insolvent Trading Safe Harbour(s) 
 

 
Insolvent Trading – a liquidator can recover from a director the value of unpaid debts which 

were incurred at a time when a company was insolvent 

• 2 recent developments which may assist in protection against insolvent trading: 

• Safe Harbour (general) 

• Safe Harbour (the COVID-19 edition) 

 



Insolvent Trading Safe Harbour(s) 
 

 
Safe Harbour General (since Sept 2017) : Protection against claims for insolvent trading (and 

creditor/defeating dispositions) if part of a course of action that is reasonably likely to lead to 

a better outcome for the company  

• Director bears the onus, and court will consider whether director is: 

• keeping properly financially informed, keeping proper financial records, and 

preventing financial misconduct by officers or employees  

• obtaining advice from appropriately qualified entity given sufficient information 

• Developing/implementing a restructuring plan to improve company financial position 

 

 



Insolvent Trading Safe Harbour(s) 
 

 
Safe Harbour General (since Sept 2017) :  

• BUT in order to arrive at the safe harbour company must be:  

• Paying *all employee entitlements on time 

• **Lodging *all tax on time 

(* 1 lapse allowed in that year, unless the lapse amounts to <substantial compliance) 

(** Not necessarily paying…) 

 

 

 



Insolvent Trading Safe Harbour(s) 
 

 
Safe Harbour COVID-19 (25 March 2020 – for 6 months, so till 24 September 2020) 

• 588GAAA Insolvent trading provisions don’t apply in relation to a debt incurred: 

• In the ordinary course of business during the 6 months (unless extended by regulation) 

• Before appointment during that period of an administrator, or liquidator 

• So … 

• What is the ordinary course of business during COVID-19? 

• And you will need to have appointed an external administrator by 24 September 2020 

to get protection 

 

 

 

 

 

 

 



Key Actions to Take Now 



Beyond COVID-19 
 

 1. Monitor Cashflow 

(a) Use the ‘upside’ (more ‘time’ to pay) but remember debts will still 

be accruing 

(b) Keep an eye on the downside (debtors have more ‘time’ to pay 

you);  look at alternative debt recovery strategies for smaller debts 

(c) Look at payment plans for both debtors and creditors, and to 

assist with solvency (avoid insolvent trading) 

 

 



Beyond COVID-19 
 

 2. Get finances in order: 

(a) Keep on top of solvency, so commercial and informed decisions 

can be made – eg incur debt / dispose of assets? COVID safe 

harbour? 

(b) If possible, ensure that you keep lodgements up to date, 

employees paid – so that at least you might be able to take 

advantage of safe harbour; avoid locked down personal liability 

for company taxes 

 



Beyond COVID-19 
 

 3. Get advice: 

(a) Accounting; legal; insolvency practitioners / turnaround 

specialists 

(b) Safe Harbour protection: advice from an appropriately qualified 

entity who was given sufficient information to give appropriate 

advice 

(c) Informal, or formal workout – voluntary administration, deeds of 

company arrangement (including holding DOCAs) or liquidation 

… and 

 



Beyond COVID-19 
 

  

 

 

Stay safe! 
 

 



Questions? 



 

 
THANK YOU 
 
Stephen Mullette 

02 9806 7459 

stephenm@matthewsfolbigg.com.au  

 

Peter Doughman 

02 9806 7412  

pdoughman@matthewsfolbigg.com.au  

 

Matthews Folbigg Lawyers 

Level 7, 10 - 14 Smith Street 

Parramatta NSW 2150 

DISCLAIMER: This material has been prepared for 

viewers’ general information and on a complimentary 

basis. It contains a brief summary only and should not be 

relied upon or used as a definitive or complete statement 

of the relevant law. 

mailto:stephenm@matthewsfolbigg.com.au
mailto:pdoughman@matthewsfolbigg.com.aiu

